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Employee Essentials tonight…

 2019 – the Year of Culture 

 Managing mental health issues in the workplace

 References

 Pensions

 Drinks and nibbles

 Feedback
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GROUP 1

Culture

Managing mental health issues 
in the workplace



2019 - the Year of Culture
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2019 – the Year of Culture?

supervision

diversity

incentivisationSMCR

records and MI

whistleblowing

conduct risk

accountability
NEDsgovernance

market abuse 
mental healthfinancial crime 

policy and process

inclusionCULTURE

engagement

reporting

value

“Our focus on culture and governance in financial services and its impact on 
individual and firms’ conduct is a priority.” 

FCA Annual Report
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The Year of Culture

 What is culture?

– Governance

– Diversity & Inclusion

– Remuneration & Reward

– Conduct risk and individual accountability

– Wider firm culture 
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The Year of Culture

 Why does it matter?

 How can we achieve a positive and healthy culture?



Managing mental health issues 
in the workplace
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Mental health - how does this fit with culture?

 Creating a speak up, listen up culture in financial services.

 Benefits of Psychological safety:

– challenging harmful behaviours

– commercially successful teams 

– improving the physical and mental health workforce

 Evidence that psychological safety difficult in financial services 

– leads to mental health problems

– unhealthy cultures within organisations

 Focus on talking: 

– starts with leaders

– those who may feel underrepresented
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Questions for discussion

 How many people have a mental health championship programme? 
What is success/uptake of the programme?

 What effect, if any, has the millennial generation had on your approach 
to mental health issues?

 Do you do mental health risk assessments? 

 Impetus for increased engagement with mental health issues –
attributable to worry about employment law risk or desire to change the 
culture?
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Some statistics

 1 in 4 people in the UK will experience a mental health problem each 
year.

 In England, 1 in 6 people report experiencing a common mental health 
problem (such as anxiety and depression) in any given week.

 50% of mental health problems are established by 14 / 75% by 24

 Mental health problems in the UK workforce cost employers almost £35 
billion in 2016-2017, comprising:

– Sickness absence: £10.6 billion

– Reduced productivity at work, or ‘presenteeism’: £21.2 billion

– Replacing staff who leave jobs due to their mental health: £3.1 
billion.
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Case study
Kim is a VP in one of the trading teams. Her manager has had some 
performance concerns for a while and she received the lowest rating for 
her most recent review. You arrange a meeting with her manager to 
discuss putting Kim on a performance management plan.

In your meeting, her manager mentions offhand that, when Kim was 
queried about not meeting her objectives/completing assigned tasks, Kim 
talked about how she sometimes had difficulty “facing up to” the work and 
that she was feeling generally “low” at the moment, not just at work.

How should you deal with this?

 What is the potential legal risk?

 How would you communicate with her?

 What should happen with the performance management process? 

 You check the medical questionnaire in Kim’s onboarding pack and notice that she 
disclosed that she previously suffered from depression. What impact, if at all, does this 
have on your legal risk?
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From your discussions with Kim’s manager, you discover that Kim has 
been saying for a while that she was feeling like this and she is often 
late in the morning as a result, so you suspect she may be suffering 
from a mental health problem.

You meet with Kim to discuss a referral to Occupational Health but she 
refuses. Kim insists that she is fine and just has an “off day” from time 
to time.

Case study

 How should you deal with Kim’s refusal to acknowledge that 
she may have a problem? 
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You decided not to require Kim to attend an Occupational Health 
appointment at the time. Three months later, Kim has had warnings for 
poor attendance and uncertified absence.

She is also absent from work with symptoms related to depression but 
she has not been certified as not being fit for work.

Kim is invited to an Occupational Health interview, then a further 
formal sickness absence meeting but she refuses to come to either 
because she says she is “too ill to attend”.

Case study

 How can you move things on while Kim is refusing to come to 
the sickness absence management meeting and refusing to be 
examined by OH?
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Key takeaways / practical pointers (1) of (2)

 Making reasonable adjustments:

– Taking a consistent approach to physical and mental illness.

– Are some roles so inherently stressful or demanding as to be un-adjustable?

– Following through on adjustments and communicating those internally.

 Personal injury claims:

– Risk of claims for illnesses which have their origins in the workplace, or 
which are aggravated in the workplace.

 Confidentiality:

– How to balance maintaining confidentiality (especially when requested) with 
telling those who need to know.
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Key takeaways / practical pointers (2) of (2)

 Mental health issues in the context of:

– Disciplinary investigations.

– Performance management/improvement processes.

– Redundancies.

– Whistleblowing.

 Occupational health:

– How / when to get them involved?

– How to manage a subsequent disclosure of a long-standing mental health 
condition?



Questions?



GROUP 2

References

Pensions issues in employment 
scenarios



References
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Giving and receiving references: overview

Types of reference

 Corporate vs. Personal

 Written vs. Verbal

 Standard or Detailed?

Obligations to provide a reference

 Regulated vs. Non-regulated

 Obligations of current/previous employer vs. obligations of 
new/prospective employer
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Giving and receiving references: overview

Obligations to the subject of a reference

 Duty to take reasonable care

 Discrimination /  Victimisation

 Defamation

 Implied term of trust and confidence

 Data protection

Obligations to the recipient of a reference

 Negligent misstatement 

 Disclaimer?
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Giving and receiving references: overview

Practical tips when providing a non-regulated reference

Make sure that the reference:

 is consistent with any reference policy

 states that it is company policy to only provide dates and roles (if this is the 
case)

 is consistent with the real reason for any dismissal and any written 
reasons provided

 provides a balanced overview and does not contain any inaccurate 
statements

 does not contain comments on about performance or absence that 
contravene the Equality Act

 contains a disclaimer of liability
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Regulatory References

When?

 New regime already in place (since 
7 March 2017) for full scope SMCR 
firms (mainly banks) so already 
reflected in their reference requests

 Date for broader application to 
other firms  - December 2019

Why? 

 PRA/FCA concerned about 
reference culture – “bad apples” 
moving from firm to firm

 Under SMCR, firms (not regulators) 
become responsible for certification
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New regime

 Request a reference from all previous employers in past 6 years for Senior 
Manager, Certification and non-SM NED roles

 Respond to reference requests from other firms where a previous employee 
applying for a Senior Manager, Certification or non-SM NED role

 Use a standard template (SYSC 22 Annex 1R) when providing references

 Must disclose certain information going back 6 years

 Duty to update references if new information comes to light (applies for 6 years 
after termination of employment)
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Responding to a reference request

Current position (FCA Authorised 
Firm)

 Non-regulated role: No obligation 
to respond.

 Approved person at a non-SMCR 
FCA authorised firm: Obligation to 
respond.

 Senior Managers and Certified 
Persons: Obligation to respond, 
provide information going back six 
year. 

New regime

 Non-regulated role: No 
obligation to respond.

 Senior Managers and Certified 
Persons:  Obligation to respond, 
using template. 

Obligation to update current 
employer for six years from date 
of termination. 
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Requesting references

Current position

 Non-regulated role: no obligation 
to seek a reference, standard 
practice to do so.

 Approved person: no obligation to 
seek a reference, standard practice 
to do so. 

New regime

 Non-regulated role (includes 
staff subject to conduct rules): 
no obligation to seek a reference, 
standard practice to do so.

 Senior Managers and certified 
persons: take reasonable steps 
to obtain references which cover 
past six years’ service.
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Reference template

Key information going back 6 years:

 details of any disciplinary action 
taken due to breaches of the 
Conduct Rules;

 any findings that the person was 
not fit and proper; and

 any other information relevant to 
assessing whether a candidate is 
fit and proper (e.g. the number of 
upheld complaints against them), 
unless it relates to serious 
misconduct, in which case there is 
no time limit and it must be 
included in the regulatory 
reference.
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Tricky issues
 Wide definition of “disciplinary action” – includes the reduction of remuneration 

(imposed as a result of a breach of conduct not if triggered by a downturn in 
financial performance)

 What is or is not a conduct rule breach?

 How much information to provide about breaches?

 Departures mid-investigation

 Where new information comes to light, how to give ex-employee chance to 
comment?

 Determining serious misconduct (where the 6 year time limit does not apply)?
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References and settlement agreements 

 1. FCA Obligation

– Cannot not agree the content of the regulatory reference with a departing 
employee (SYSC 22.5.13)

– Conflict: when a need to amend the reference arises

– Do you rely on a high-level statement of compliance with obligations?

– Or do you include a standard template reference in the settlement 
agreement?

 2. Written vs verbal requests

– Do you provide for both in the settlement agreement?

– Potential issues with verbal requests

 3. Bespoke reference requests

– How do you respond to employees who want a unique reference?



Spotting pensions issues: a 
quick guide
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 Why are pensions tax issues important when onboarding new 
employees?

– Significant financial repercussions

– Employee relations

– Complaints

– Senior employees

 Two key issues to be aware of:

– Lifetime Allowance

– Annual Allowance

Pensions – Tax Allowance Issues
The importance of pensions tax issues
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Tax excepted life 
assurance scheme

Auto “boot out” 
scheme rule

Contract disclaimerTotal maximum            
pension savings

Reduced                        
£1.8m > c.£1m

Fixed and                
Enhanced Protection

Pensions – Tax Allowance Issues
Lifetime Allowance: Problems and Solutions

Do  not auto-enrol
No requirement to auto-enrol

Cash-in-Lieu Scheme

Lifetime 
Allowance

Tax year 2019/20    
£1,055,000
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Cash-in-Lieu 
Scheme

Maximum annual
pension savings

Reduced from   
£255,000                      
to c. £40,000 to 
£10,000

Pensions – Tax Allowance Issues
Annual Allowance: Problems and Solutions

Automatic Enrolment

Annual 
Allowance
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Pensions – Tax Allowance Issues
Cash-in-Lieu Schemes

Cash-in-Lieu

Annual Allowance
“Excess” pension contributions 
as cash 

Lifetime Allowance
All pension contributions as 
cash

1 2



Questions?


